UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

ELMET TECHNOLOGIES, INC,,
Plaintiff
V. Docket No. 05-200-P-S

ADVANCED TECHNOLOGIES
SYSTEMS, INC,, et al.,
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Defendants

RECOMMENDED DECISION ON MOTION OF DEFENDANT ALEXANDER J.
GEMMA TO SET ASIDE DEFAULT AND MEMORANDUM DECISION ON MOTION
FORLEAVE TOFILE LATE ANSWER

Defendant Alexander J. Gemmamovesto st asde the default entered againgt himinthisaction on
December 28, 2005 (Docket No. 17) and for leavetofilealateanswer. Defendant Alexander J. Gemma's
Motionto Set Aside Default and Request for Leaveto Answer (“Motion”) (Docket No. 38). | recommend
that the court grant the motion.” If the motion is granted, | grant Gemma s request for leave to file alate

answer.?

I. Applicable Legal Standard

The First Circuit has observed that “[i]t is not clear whether [a] Rule 55(c) motion to vacate [&] default could be regarded
as a [non-dispositive] ‘pretria’ motion” of the sort that a United States Magistrate Judge may decide, rather than
tendering arecommended decision to an Article Il judge. Conetta v. National Hair Care Ctrs., Inc., 236 F.3d 67, 74 (1
Cir. 2001). Inan abundance of caution, | therefore issue arecommended decision on the defendant’ s motion.

2 Gemmadid not file his proposed answer with his motion to set aside the default, as would have been the better practice.
If the default is set aside, Gemma will have three business days from the date of the order setting aside the default in
which to file his answer.



Gemma s motion implicates Fed. R. Civ. P. 55(c), pursuant to which “[f]or good cause shown the
court may set asde an entry of default[.]” This court has observed: “Unlike the more stringent standard of
‘excusable neglect’ applied to a motion for rdief from final judgments pursuant to Federd Rule of Civil
Procedure 60(b), the*good cause’ criterion applied to motionsto set asde entries of defaultismoreliberd,
setting forth alower threshold for relief.” Shyder v. Talbot, 836 F. Supp. 26, 28 (D. Me. 1993) (citations
omitted) (emphagisin origind). “This lower threshold is justified by the fact that an entry of default isa
clerica act, and not afind judgment issued by the Court. Itisasoinkeeping with the philosophy that, if at
al possible, actions should be decided on their merits” 1d. at 28-29 (citations omitted).

The Firgt Circuit has identified severd factors relevant to a determination whether such amotion
should be granted: “ (1) whether the default was willful; (2) whether setting it asde would prejudice the
adversary[;] (3) whether a meritorious defense is presented; (4) the nature of the defendant’ s explanation
for the default; (5) the good faith of the parties; (6) theamount of money involved; and (7) thetiming of the
motion.” McKinnon v. Kwong Wah Rest., 83 F.3d 498, 503 (1st Cir. 1996).

At bottom, adigtrict court should grant amotion to set aside an entry of default * upon ashowing of
reasonable judtification, while resolving dl doubts in favor of the party seeking rdief from the entry of
default.” Snyder, 836 F. Supp. a 29 (citation and internd quotation marks omitted).

[1. Background

The plaintiff filed theingtant complaint on October 21, 2005, making service on GemmaNovember
5, 2005. Docket Nos. 1 & 5. Gemma' s answer was due on November 25, 2005. Docket Entry dated
November 10, 2005. Gemma forwarded the summons and complaint to the insurance company that
provided coverage for defendant Advanced Technologies Systems, Inc. (“ATS’), of which heis the

presdent. Affidavit of Alexander J. Gemma (“Gemma Aff.”) (Attachment 1 to Motion) 11 4, 13. A



representative of the St. Paul Fire and Marine Insurance Company, gpparently the insurer in question,
contacted counsdl for the plaintiff on November 17, 2005 to request an extension of time to answer or
otherwise respond on behdf of ATS. Affidavit of Randdl B. Welll (“Weill Aff.”) (Attachment 1 to
Paintiff’s Oppogition to Defendant Gemma's Mation to Set Aside Defaullt, etc. (“Opposition”) (Docket
No. 44)) 3. Counsd for the plantiff agreed to extend the deadline for answering the complaint to
December 15, 2005 and informed the insurer that permission to extend the deadline must be sought from
the court. 1d. 113-4. By letter dated December 1, 2005 counsdl for the plaintiff forwarded to theinsurer a
copy of anatice from this court setting December 28, 2005 as the deadline for filing a motion for default
agang defendants Gemmaand ATS. Id. {/5.

Counsd for the plaintiff heard nothing further from the insurer and on December 28, 2005 filed a
motion for entry of default againgt Gemmaand ATS. 1d. §6-7. Gemmawas served with acopy of this
moation by mall. I1d. §7. Default wasentered asto Gemmaand ATS on December 28, 2005. Docket No.
17. The plaintiff filed a motion for default judgment as to these defendants on March 13, 2006. Docket
No. 33. A copy of thismotion was sent to Gemma. Welll Aff. 8. Onor about March 24, 2006, Gemma
was notified by the insurer that it would not be providing adefense for him or for ATS. GemmaAff. § 6.
Gemma contacted hisinsurance agent, who informed him that the insurer would not assst him and that he
should take stepsto defend himsdlf. 1d. {117-8. Gemmaretained Maine counsd on April 3, 2006. 1d. /9.

The instant motion was filed on that day. Docket No. 38.
[11. Discussion

The plaintiff contendsthat Gemmahasfalled to show that his default was not willful or that hehasa

meritorious defense. Opposition at 4-8. It dso discusseswhat it characterizes as®judtification for setting

asde the default.” Oppodtion a 2-4. This appearsto be aresponse to Gemma shbrief argument entitled



“Judtification for the Default,” which he dates “satisfie]ls the willfulness, good faith and explanation]
factors’ of the Kwong Wah test. Motion a& 3. The plaintiff does not chalenge Gemma s motion with
respect to the other three Kwong Wah factors. It asserts that it has only requested the entry of default
judgment againg Gemmaonitsclam for interference with advantageous busnessreaions. Oppogtiona 6
n.1. That clam, Count XIII inthe complant, isthe only count that mentions Gemma specificaly, dthough
severd other counts seek damagesfrom “ Defendants,” aterm that would ordinarily be construed to denote
al of the four named defendants. Complaint (Docket No. 1) Counts X- X111 & 1 94. However, the court
will take the plaintiff a itsword and consder only Count XI11 with respect to Gemma.

Gemma's argument with respect to the firgt, fourth and fifth Kwong Wah factorsisthat heheld a
good faith belief that ATS sinsurer was providing him with adefense until he wasinformed by theinsurer to
the contrary, & whichtimehe“immediately retained counsd and that counsd immediately filed thisMaotion.
..." Moationat 3. Thecontention that Gemmaretained such agood faith belief after receiving acopy of the
plaintiff’s December 28, 2005 motion for entry of default againgt him srains credulity. Gemmawas dso
provided with acopy of the plaintiff’ sMarch 13, 2006 motion for the entry of judgment againgt him, yet ill
did nothing until hewas natified by theinsurer on March 24, 2006 that it would not be providing himwith a
defense. Tendayslater, hefindly retained counsd, who filed theingtant motion the sameday. Thisconduct
may not have been “willful” in the sense that it was tantamount to a deliberate default, see, e.g., Conetta,
236 F.3d at 75; Lucerne Farmsv. Baling Techs,, Inc., 208 F.R.D. 463, 466 (D. Me. 2002), and it may
suggest carelessness rather than lack of good faith, Lucerne Farms 208 F.R.D. at 466, but it isnot an
acceptable explanation for the delay. Like the defendant in Reynoldsv. Bar Harbor Whale Watch Co.,

2001 WL 26205 (D. Me. Jan. 9, 2001), Gemma and ATS sinsurer are both “inured to the commercia



world” and “ [€]ither, or both, should have been dert to deadlines set in officia lega documents.”® Id. at*2.

Further, “there were no circumstances preventing Defendant from taking action until after the entry of
default.” Id. This conduct may wel amount to willfulness, see id., and it is certainly an unpersuasive
explandtion, id. at *3-*4.

Thefifth Kwong Wah factor thusweighs againg Gemmaand thefirst and fourth factorsare at best
neutra dementsin the evauation of hismotion. Because the conduct was not egregious, good causeto set
adde the default may dill exist. McGarey, 233 F.R.D. at 224.

With respect to the remaining Kwong Wah dement in dispute, the existence of a meritorious
defense, the plaintiff contends that “ Gemma makes no assertionsthat, if proved at trid, would condtitute a
meritoriousdefense” Oppositionat 6. In support of thisobservation it citesauthority to theeffect that “an
officer of acorporation may be held ligbleto third partiesfor tortious conduct he commits on behdf of the
corporation” and “ active participation in the tortious conduct is sufficient to establish persond jurisdiction
over that officer...." Id.

Gemmacontendsthat thefactud dlegationsin the complaint demongratethat the plantiff’s“clams
should[] properly be asserted only againg the corporate entity,” ATS, and that Gemma, “acting soldy inhis
capacity as Presdent of ATS, isfully insulated from persond ligbility for the dleged wrongdoing of ATS.”
Motionat 3. Hecorrectly pointsout, Defendant Alexander J. Gemma sReply Brief, etc. (Docket No. 45),
a 3, that the claim for tortious interference asserted in the complaint is asserted againgt him but not againgt

ATS, Complaint 1 92-95. Thus, his persond liahility for tortious acts of ATS cannot reasonably be

% See also McGarey v. York County, 233 F.R.D. 220, 224 (D. Me. 2006) (“While he may have had reason to believe that [the
complaint] would be handled for him, Defendant . . . was not freeto rest upon hisbelief that otherswould fulfill hislegal
obligationsfor him. A reasonably prudent person would have taken further action to determine if those obligations had
been met.”).



deemed to be an issue in this case. Gemma dso assarts that the plaintiff “has not demongtrated that this
Court has persond jurisdiction over Mr. Gemma,” who livesin Rhode Idand and undertook any conduct
dlegedinthecomplaint asan agent of ATS. Motionat 4. The plaintiff respondsthat “active participationin
the tortious conduct is sufficient to establish persond jurisdiction” over an officer of acorporate defendant,
Opposition at 6, but that assertion merdy demondtrates that Gemma may have a meritorious defense —
because he denies any such conduct — whichisdl that isrequired. Under the third ement of the test
adopted in Kwong Wah, “a party’ s averments need only plausibly suggest the existence of factswhich, if
proven at tria, would congtitute acognizable defense.” Lucerne Farms 208 F.R.D. at 466 (quoting Coon
v. Grenier, 867 F.2d 73, 77 (1st Cir. 1991)). Gemmahasdonethis, dbet minimaly. Thisfactor favors
his postion.

The lack of any suggestion of prgudice to the plantiff, the second Kwong Wah factor, and the
amount of money involved,” the sixth factor, favor Gemma sposition. Thefind factor, thetiming involved,
does not favor Gemma. The ingtant motion was filed more than four months after Gemma s answver was
due. It wasfiled more than three months after he was notified that the plaintiff had requested the entry of
default againg him and three weeks after the plaintiff’ smotion for default judgment wasfiled. Seegenerally
Reynolds, 2001 WL 26205 at *4.

On balance, because“it isabasc tenet of federd civil procedure that actions should ordinarily be
resolved on their merits’ and “[e]gpecidly when the motion to set aside default arises early in the case, the
Court must resolve doubtsin favor of aparty seeking relief from theentry of default,” Lucerne Farms, 208

F.R.D. at 465, | conclude that Gemma s motion should be granted.

* In its motion for the entry of a default judgment, the plaintiff seeks judgment against Gemma in the amount of
(continued on next page)



Accordingly, | recommend that the motion of defendant Gemmato set asdethe default asto him be
GRANTED; that, if the court adopts my recommendation, Gemma be ordered to file an answer within
three business days of the date of the order adopting the recommendation; and that the plaintiff’ smotion for

default judgment be declared moot as to Gemma.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 24th day of April, 2006.
/s David M. Cohen

David M. Cohen

United States Magidtrate Judge
Plaintiff
ELMET TECHNOLOGIESINC represented by RANDALL B. WEILL

PRETI, FLAHERTY, BELIVEAU,
PACHIOS & HALEY, LLP
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PORTLAND, ME 04112-9546
791-3000

Email: rwall @preti.com

STEPHEN DOUGLASWILSON
PRETI, FLAHERTY, BELIVEAU,

$487,247.00. Plaintiff’'s Motion for Default Judgment (Docket No. 33) at 20.
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